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Gurvrent Topics. 

W E have received a copy of the report of 

the executive committee of the Na- 
tional Association of Referees in Bankruptcy 
concerning proposed amendments to the 
Bankruptcy Act of 1898. This committee, it 
appears, put a series of question to members 
of the association in all parts of the country, 
which were intended to cover all the sections 
of the law which have been criticized. This, 
in Our opinion, means every one of them, in- 
cluding the enacting clause. The committee 
take pains to make it clear that they had no 
idea of recommending, as desirable at this 
time, a general revision of the law, for the 
reason, as they put it, that an experience of 
eighteen months with a law operative 
throughout the country, and affecting not 
only State statutes, but regulating customs 
previously controlling on the collection of 
debts, is hardly a proper test either of the 
efficacy of the law as a whole or of the value 
of the debatable features. The committee 
then go on to indicate their preference for 
certain amendments as to enlarging the pow- 
ers of referees in bankruptcy, especially as to 
the granting of discharges, increasing fees of 
receivers and appraisers (of course), controll- 
ing sales of bankrupts’ effects, etc., etc. We 
beg to suggest that a much preferable plan 
would be to wipe the whole act off the statute 
books without unnecessary delay. In our 
opinion, it already has become a stench in 
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the nostrils of honest people. It provides 
an expensive and intricate machinery, and for 
what? Ostensibly to relieve honest debtors 
from misfortunes and embarrassments 
caused by no particular fault of their own, 
and to enable them to get on their feet, and 
make a new start under more favorable and 
promising conditions. All bankruptcy legis- 
lation has or ought to have the double object 
of enforcing complete discovery of assets, 
and an equitable distribution of the property 
of the insolvent debtor and the conferring 
upon the trader of the reciprocal advantages 
of security of person and a discharge from 
all claims of his creditors. Two years ago, in 
spite of the previous experience of this coun- 
try with bankruptcy laws,—as a result of 
the practical trial of which every one of 
such laws passed in 1800, 1841, 1867 and 
1874 was repealed, after brief existence, — 
another act was put on the statute books. 
Something less than eighteen months’ ex- 
perience with this law has had the inevitable 
effect of convincing a very large number of 


| persons throughout the country whose inter- 


ests are at stake that the latest bankruptcy 
act should go the way of all the others. The 
abuses under it already have grown to be a 
public scandal. It might not inappropriately 
be termed “An Act to Permit Dishonest 
Debtors to Defraud Their Honest Credit- 
ors.” Already many cases have arisen in 
which the debtors have brazenly come for- 
ward and asked discharge from indebted- 
nesses mounting into the hundreds of 
thousands, with discoverable assets rep- 
resented by the zero mark. There has 
been an unseemly and disgraceful rush 
on the part of debtors who, seeing 
that the act would be short-lived, have 
sought to realize benefit from its operation 
before public sentiment demanded its repeal. 
The cases of discovered or suspected fraudu- 
lent preferences and transfers of property for 
the sole purpose of cheating honest creditors 
have been numerous and flagrant. The cases 
in which equal, fair and honest division of 
the debtor’s effects among the creditors pro 
rata has been made are exceedingly rare. It 
is a notorious fact that often bankrupts, when 
pressed by their creditors to assign the real 
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reasons for their failure, would attribute it to 
losses sustained at the gambling table, and 
yet they would have the supreme assurance 
to claim that they were entitled to the same 
consideration as would be shown to one who 
had been prudent, careful and industrious in 
his public and private life as well as in his 
business methods. The abuses here only 
hinted at, which are perfectly familiar to the 
business men of every community in the 
land, are just what was expected and pre- 
dicted by the opponents of bankruptcy legis- 
lation, and we believe no amendments which 
can possibly be made to the act will remove 
the possibility of their continuance. They 
explain why this country alone of the civil- 
ized nations of the earth remained for two 
whole decades without the luxury of such 
laws. About that length of time was re- 
quired to efface the remembrance of the no- 
torious abuses that occurred under other 
similar statutes, abuses which are now in full 
operation, and the effect of which will in- 
evitably be to compel the repeal of this en- 
gine and instrument for the perpetration of 
fraud. 





As an illustration, let us refer to a case in 
point. In the United States Circuit Court of 
Appeals, Chicago, an order allowing $12,500 
for attorneys’ fees in the bankruptcy case of 
Theodore E. Curtis and others has recently 
been set aside. Judge Jenkins delivered the 
opinion of the court, in which he held that 
$2,000 was sufficient and reduced the exorbi- 
tant claim to that amount. Doubtless the de- 
sign of the present bankruptcy act is that the 
administration of bankrupt estates should be 
had at the minimum cost, as we pointed out 
in a previous article. The extent of the 
abuses liable to grow up in the administra- 
tion of this veritable instrument of fraud 
could hardly be shown more clearly than in 
the case referred to, wherein the allowance 
asked by counsel, although for services ex- 
tending over only one month, actually ex- 
ceeded three months’ salary of the president 
of the United States. After reviewing the 
work of the attorneys in the case, Judge 
Jenkins remarked, with much force: “ If the 
allowance of $12,000 for merely opening the 





door to the administration of this estate is, 
within the spirit of the Bankrupt Act, the 
minimum of cost for that service, and the 
services of the trustees and their counsel in 
the difficult work which lies before them is 
to be compensated by like standard, we may 
well indulge the fear that at its close this case 
will have its counterpart in the tragic and 
untoward ending of the noted case of Jarn- 
dyce versus Jarndyce.” The court further 
expressed doubts whether the sum of $2,000 
was not too large for the services rendered, 
and added with much force that the dignity 
and honor of the profession are not con- 
served or its influence for good promoted by 
excessive allowances for services. The court 
might have gone a step further, and declared 
what undoubtedly is a fact, that such inordi- 
nate and unjust demands on the part of mem- 
bers of the legal profession lend color to the 
popular belief that the profession is essen- 
tially mercenary. The action of the court 
now referred to ought to have a salutary 
effect in curbing the inordinate greed of 
some attorneys who are seeking to get all 
possible out of the administration of the 
Bankruptcy Act before it is repealed, in re- 
sponse to strong popular demand. There 
seems to us no question that it will prove 
another case of killing the goose that lays 
the golden egg. The law ought to be, and 
we believe will be, repealed. All judges are 
not as firm or fearless as those of the Circuit 
Court of Appeals in Chicago. The National 
Bankruptcy Act should go the way of all 
other national bankruptcy acts. 





In the death of Hon. Lucien B. Proctor, 
which occurred at his home in this city on 
the Ist inst., after a long and painful illness, 
caused by a complication of diseases which 
he bore with remarkable fortitude and 
resignation, —the bar of New York loses 
another brilliant ornament. Mr. Proctor’s 
distinguished career, both at the bar and m 
the field of legal biography and history, has 
been so fully sketched in recent issues of the 
JouRNAL as to make a repetition at this time 
unnecessary. Readers of this journal know 


from his many contributions to its columns, 
within the past two or three years, how inter- 
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estingly and ably he wrote, and what a deep 
and abiding interest he took in everything 
pertaining to the welfare and elevation of the 
great profession of which he never ceased to 
be proud that he was a member. His career 
at the bar, mainly in central and western 
New York, was an arduous and an honorable 
one, and when by reason of impaired health 
he was compelled reluctantly to relinquish 
active practice, he gained even greater dis- 
tinction in the field of letters. As a writer on 
purely legal subjects he had gained a reputa- 
tion that was State and even national. His 
contributions to legal biography and political 
history are of real and permanent value. 
Though living to a ripe age, his work was 
not finished — indeed, it never would have 
been so long as he lived, for he was planning 
new conquests in his chosen field to the very 
last, so remarkable was his ambition and so 
prodigious his industry. 





It cannot be said with truth that the legis- 
lature of 1900, now in the throes of dissolu- 
tion, has done much in the way of 
legislation to entitle it to the gratitude of 
present or future generations, but one act 
can be put to its credit, at least. It has given 
the pugilists a knock-out blow by repealing 
the so-called Horton law. This act was 
passed ostensibly to promote the “ strenuous 
life,’ as Governor Roosevelt has seen fit to 
call it,—to enable athletic and muscular 
young men to appear in public and exhibit 
their “cleverness with the fins,” to use a 
peculiarly sporting expression. It was fa- 
vored originally by many reputable gentle- 
men, doubtless, who believed it would be a 
good thing for the young men of the land to 
encourage sparring as a sport for gentlemen. 
It has long been apparent that the law merely 
served to enable certain professional pugi- 
lists to reap large profits; and there have 
been among these, as there always will be, so 
many fakes and prearranged bouts as to dis- 
gust about everybody except the professional 
gentlemen who found profit in organizing 
so-called athletic clubs, and in appearing be- 
fore their “ members” (for one night only) 
in more or less bloody encounters. It ought 


to have been plain before the law was passed 
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that gentlemen, no matter how strongly they 
may be inclined to the strenuous life, and no 
matter how much addicted to donning the 
gloves, do not appear before the public and 
make exhibitions of themselves for hire, but 
prefer to have their little bouts in private. 
The governor having announced himself 
long ago as in favor of the repeal of the 
Horton law, it may be taken for granted that 
the legislature and the chief executive have 
finally knocked out the knockers-out. 
Whereat all honest men ought to rejoice. 





According to a recent decision of the Su- 
preme Court of Tennessee, in the case of 
Knoxville Traction Co. v. Lane, injuries to 
the feelings and sensibilities of a woman of 
good reputation while a passenger on a street 
car, caused by insulting and indecent lan- 
guage used to and about her by one of the 
employes in charge of the car, renders the 
carrier liable for damages, and this irrespec- 
tive of any negligence in employing the 
servant, or of any authorization or ratifica- 
tion of his act. In this case the motorman 
on whose car the plaintiff had taken passage 
began his insulting remarks by turning to 
her and saying: “ You are a good-looking 
old girl, and I would like to meet you when 
you get off.” The court held that when a 
passenger entered a car and paid his or her 
fare there was an implied contract on the 
part of the company that he or she should 
receive proper, polite and courteous treat- 
ment from its employes, and that the pas- 
senger should be protected against hearing 
obscenity and insults. This is carrying the 
doctrine of the responsibility of common car- 
riers to the extreme, perhaps, but it seems no 
more than fair and just that passengers 
should have some redress for insults at the 
hands of servants and employes, whose char- 
acter is likely to be looked into somewhat 
more carefully than at present in case this 
decision is followed by the courts in the 
other more populous States. 


Mr. Arthur P. Greeley, assistant commis- 
sioner of patents, has resigned his office to 
engage in the practice of law. In his retire 
ment the government loses a very valua'y 








212 


THE ALBANY LAW JOURNAL. 








officer. Mr. Greeley’s connection with the 
patent office began with his appointment as 
assistant examiner in 1884. Seven years 
later he was made principal examiner, and in 
1895 received an appointment as examiner- 
in-chief. Three years ago, at the request of 
Commissioner Butterworth, Mr. Greeley was 
selected as assistant commissioner, the duties 
of which office he has discharged with zeal 
and fidelity. The Washington Law Reporter 
says of the retiring official: ‘““ He has earned 
the thanks of the profession, especially those 
engaged in the practice of patent law, by his 
earnest insistence upon a high standard of 
professional conduct, and the trial resulting 
in the disbarment of the Wedderburn Com- 
pany from practice before the office was 
largely under his direction. On the death of 
Commissioner Butterworth, Mr. Greeley was 
strongly urged for the position.” Mr. 
Greeley has long been regarded as one of 
the best-posted men in the country on patent 
office matters. He is the author of several 
valuable works on patent law, and is at pres- 
ent engaged on a compilation of the trade- 
mark laws for congress. Doubtless the in- 
adequacy of the compensation paid by the 
government to its officials is responsible for 
its loss of Mr. Greeley, who, without doubt 
will meet with large success in the private 
practice to which he goes. 


Hotes of Cases. 


Gaming Contracts. —In Schoenberg v. Adler, 
decided by the Supreme Court of Wisconsin in 
February, 1900, it appeared that defendant lost at 
poker, in Colorado, and requested plaintiff, who 
was present at the games, to pay his losses, which 
he did. An action was brought in Wisconsin to 
recover the money so advanced, in which the stat- 
ute of Colorado in reference to gambling con- 
tracts, though not pleaded or introduced in 
evidence, was admitted to be practically the same 
as Rev. St. (sec. 4538) of Wisconsin, providing 
that all promises, where the whole or any part of 
the consideration shall be the repayment of money 
lent or advanced at the time and for the purpose of 
any game, shall be void. It was held that the 
agreement sued on was void under the Wisconsin 
statute, and, in view of the admission made, that 
the Colorado statute by which the case was gov- 
erned was the same, plaintiff was not entitled to 
recover. The court said in part: 





The undisputed evidence is to‘the effect that th: 
defendant engaged in four of the games of poker 
mentioned with the plaintiff and other gentlemen: 
that the defendant also engaged in one other o' 
the games of poker mentioned, to wit, that in 
which he lost to S., at which the plaintiff was pres- 
ent and witnessed the same throughout; that the 
defendant lost the several amounts stated in such 
games, respectively, but paid none of such losses 
himself; that all of such games were placed at the 
“ Progress Club and Brown Hotel,” therein men- 
tioned; that it was a rule of such clubs, generally. 
for a member of the club who introduced a 
stranger to be responsible for his losings, whether 
he was directed by the loser to pay or not; that 
the defendant was a stranger to the club at the 
time of the games mentioned; that the defendant 
lost in the first of such games, and told the plain- 
tiff to make his losses good, and he would settle 
with him for the amount; that the defendant told 
the winner of that game that the plaintiff would 
fix it up with him; that each and all of such five 
persons who so won from the defendant were 
present when the defendant made such statements: 
that the defendant repeated such statements at the 
close of each of such five games; that the defend- 
ant told the plaintiff to pay such losses, and he 
would make it all right with him, and the pleint’* 
told him he would pay his losses after the games, 
respectively, were ended; that the defendant told 
each of such five several winners that the plaintiff 
would settle for him; that the plaintiff did so ad- 
the defendant gave to the plaintiff a written mem- 
tioned, in pursuance of such requests of the 
defendant; that at the close of the several games 
the defendant gave to the plaintiff a written mem- 
oranda of his several losses to be so advanced and 
paid by the plaintiff; that two days after the games 
the defendant wrote to the plaintiff a letter, asking 
him to wait on him for about two weeks, and that 
he would then make such payments; that some 
three months afterwards the defendant again 
wrote to the plaintiff that he had treated the plain- 
tiff shamefully, but had been unfortunate and was 
unable to pay him anything. The contention is 
that such evidence brings the case within the con- 
demnation of our statute, which declares, in effect. 
that “all promises, agreements, notes, bills, bonds 
or other contracts * * * where the whole or 
any part of the consideration of such promise, 
agreement, * * * or other security shall be 
for money or other valuable thing whatsoever 
won or lost, laid or staked, or betted at or upon 
any game of any kind or under any name whatso- 
ever, or by any means * * * or for the repay- 
ment of money or other thing of value lent or 
advanced at the time and for the purpose of any 
game, play, bet or wager, or of being laid, staked. 
betted or wagered thereon, shall be absolutely 
void” (sec. 4538, Rev. St.). The promise, agree- 
ment, or contract upon which this action is 
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brought was certainly of the kind declared to be 
illegal and void by that statute. The amount lost 
by the defendant and won by the winner of each 
of the five games was the only consideration ‘for 
the promise. The promises were made at the 
time and for the purposes of the games. The de- 
fendant was apparently a stranger to all present 
except the plaintiff. The rule of such clubs, gen- 
erally, as indicated, is that the member who intro- 
duces a stranger is responsible for his losings, 
whether directed by the loser to pay or not. Here 
the plaintiff was directed by the defendant at the 
time of, and before the conclusion of, the first 
game, to pay such losings, and the plaintiff prom- 
ised to do so. Of course, penal statutes must be 
strictly construed. But the case proved clearly 
comes within the language of the statute, and, if it 
is applicable, the alleged promise is void (Barnard 
v. Backhaus, 52 Wis. 593, 6 N. W. 252, andg N. W. 
595; Everingham v. Meighan, 55 Wis. 354, 13 N. 
W. 269; Plank v. Jackson, 128 Ind. 424, 26 N. E. 
568, and 27 N. E. 1117). In this country wagering 
contracts have been held to be void even at com- 
mon law, and in the absence of statute (Bunn v. 
Riker, 4 Johns. 426; Rust v. Gott, 9 Cow. 169; 
Bettis v. Reynolds, 34 N. C. 344; Emerson v. 
Townsend, [Md.] 20 Atl. 984). 


LEGAL EVOLUTION OF MARRIED 
WOMAN. 

Appress OF Hon. STANLEY WoopWARD BEFORE 
THE LAw ScHOOL OF THE YOUNG MEN’s 
INSTITUTE, WILKESBARRE, Pa. 

O one whose duty it has been to make or ad- 
IN minister the law will fail to have been im- 
pressed with the truth that it is a system of 
perpetual motion. While its primary and prin- 
cipal purpose is to promote justice, and to this 
end remain stable and sure, it is found necessary 
to constantly enlarge its scope and relax its rules. 
And the reason of this is, that law is simply an 
eapression of the changing need of daily life, and 
that to do justice the law must keep step with 
progress. We outgrow law as we do our clothes 
and as we expand in size we need larger equipment 
aud a better fit. 

It is perfectly easy to understand that when 
there were no railroads the law of railroads did 
not exist. The vast volume of laws appertaining 
to the subject has been a growth, and every time 
a new question has been asked as to the right of 
the passenger, the shipper, or the railroad com- 
pany, it has been answered by a statute or by a 
decision, The telegraph, the telephone, the trol- 
ley —all the mysterious forces which are con- 
tributing to our daily comfort and becoming 
indispensable to our daily life—are constantly 
calling upon us to tell them what is the law. 





It is not so easy to understand why the law of 
the domestic relations has been responsive to the 
same tendency, and especially why the relation of 
the wife to the husband has fluctuated so essen- 
tially as it has in legal history. Woman has al- 
ways been in the world, and without her there 
would be no world —to speak of. Why is it, then, 
that the law of woman, her status and her rights 
have been so unstable, so variable and so appar- 
ently unjust? 

In the brief time which I shall feel at liberty to 
occupy, I will present a few thoughts on the sub- 
ject of the legal evolution of the married woman. 

The unit of human society, in a certain sense, is 
the family, and of the family woman is a most 
prominent factor. But under the patriarchal sys- 
tem the woman was nothing, the man was every- 
thing. The ancient patriarch was a despot and a 
nomadic barbarian, and regarded his wives as his 
property, as truly so as his flocks and herds. The 
daughters were servants and always to be bought 
and sold at the will of the father to the highest 
bidder. Jacob purchased his two wives, Leah and 
Rachel, by performing certain services for their 
father Laban, and then, having absorbed pretty 
much all of the other personal property of hs 
father-in-law, fled to his own country. Laban pur- 
sued with a mind apparently bent on replevin, but 
the case was at last amicably adjusted between ihe 
parties, and a monument erected to bind the bar- 
gain. The Tenth Commandment, which was aimed 
at the sin of covetousness, no doubt embodied the 
common sentiment of the time in placing in the 
same category the wife, the man servant and the 
maid servant, and the ox and the ass. Under the 
patriarchal system, war and the chase and the 
pasturing of cattle were the principal occupations 
of life, and for none of these was woman fitted. 
In the ahsence of social institutions and habits 
there seemed to be no place for her, and her po-i- 
tion was one of degradation and neglect. When 
the gir! married she became the daughter of the 
husband rather than the wife, and all her property 
became absolutely his. His power over his wife 
was absolute and despotic. While under the re- 
fcrmed system of Justinian great strides were 
made in the direction of individual and personal 
rights, and, later on, the modern law of western 
and southern Europe granted to unmarried womer 
and to widows many privileges before unknown 
there seem: to have been no improvement in the 
legal status of woman as wife. She is still under 
tutelage, not to her father, but to her husband. 

Customs, forms and ceremonies play an im- 
portant part in the illustration of historical sub- 
jects. And we find in the ancient code known as 
the “ Twelve Tables” of the Roman law this curi- 
ous provision, which seems to mark the first for- 
ward step in the enfranchisement of the married 
woman and the first recognition of the fact that 
marriage is a contract to which there are two 
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parties. And this was the custom. A married 
woman could break the bondage of marriage and 
of subjection to her husband by absenting herself 
for three days and three nights from his domicile, 
without his consent. If she returned after this 
absence and was well received by her husband the 
marital relation was reinstated, but with this 
change, that the wife was no longer “ under the 
hand ” of the husband, but regarded as the willing 
spouse, with the understanding that now either 
party was at liberty to terminate the marriage re- 
lation by divorce. Marriage came now to be 
regarded merely as a contract. The sacramental 
view of the relation was of later growth. 

When the wife had thus freed herself and was 
no longer régarded as under the hand of her hus- 
band, she began to be considered as an individual 
person, and her right to hold property in her own 
name grew in favor. And now first comes in view 
the custom of creating the dos, dot, or the dotal 
estate, which was the settlement upon the wife by 
her parents at the time of her marriage of a cer- 
tain sum of money, the principal of which was to 
remain her own, while the profit or income was to 
be paid to the husband, to assist in maintaining 
the family. And this custom was the foundation 
of all that system of law known in England as 
the “ Married Woman’s Property Act,” as well as 
of our American statutes on kindred subjects, such 
as marriage settlements. 

We have now reached the point where it is clear 
that the unit of society is no longer the family, 
with a father at the head possessed of absolute 
and despotic power, but we observe the recog- 
nition of the individuality of the person, who has 
now become comparatively free to think and act 
independently. This substitution of the individual 
for the mere creature did much for the enfranchise- 
ment of the married woman. In the language of 
Sir Henry Maine, “ the Roman law began by giv- 
ing all the wife’s property to the husband because 
she was assumed to be in law his daughter. It 
ended in having for its general rule that all the 
wife’s property was under her own control.” 

Another reason for the degradation of the fe- 
male sex was the universal prevalence at polyg- 
amy.. If the old patriarchs had been satisfied with 
one wife for one man, the whole family relation 
would have been higher and better. In Greece, 
where polygamy never flourished, the ideal woman 
was the good wife. The Greek poems are full of 
noble women like Penelope, who, through many 
years, watched and waited for the return of a 
storm-tossed husband, who in return adored his 
wife as his crowning glory. The affection of 
Hector for Andromache, the love of Alcestis for 
her husband, and her consent to die that he might 
live: these and many other types of beautiful 
female character are scattered through the early 
history of Greece, and serve to illustrate the truth 
that the Grecian civilization founded on monog- 








THE ALBANY LAW JOURNAL. 


amy as the basis of the family was far in advance 
of the Asiatic civilization founded on a polyga- 
mous marriage system. ‘The relation of husband 
and wife in the days of Athenian culture is de- 
picted in the writings of Xenophon, as reproduced 
by Lecky in his history of morals. The picture is 
that of a husband married to a very youthful wife, 
absolutely ignorant of the ways of the world. Her 
task, he tells her, is to be like a queen bee, dwell- 
ing continuously at home, and superintending the 
work of her slaves. She must distribute to each 
their task, must economize the family income, and 
must take especial care that the house is strictly 
orderly —the shoes, the pots, and the clothes 
always in their places. It is also, he tells her, a 
part of her duty to tend to her sick slaves; but 
here his wife interrupted him, exclaiming: “ Nay, 
but that will be the most agreeable of my offices, 
if such as I treat with kindness are likely to be 
grateful and to love me more than before.” 

With a very tender and delicate care to avoid 
everything resembling reproach, the husband per- 
suades the wife to give up the habit of wearing 
high-heeled boots, in order to appear tall, and of 
coloring her face with vermilion and white lead. 
He promises her that if she faithfully performs her 
duties he will himself be the first and most devoted 
of her slaves. 

Still another reason for the female degradation 
of the earlier times may be found in the laxity of 
sentiment and of practice in reference to divorce. 
Coupled with the right of a father to sell his 
daughter in marriage was the right of the husband 
to return his purchase to the vendor when he grew 
tired of his bargain. The original sale was not 
accompanied by any warranty, expressed or im- 
plied, and the only remedy open to the disap- 
pointed buyer and recognized as right, was to 
return the goods. The nature of the matrimonial 
relation will, of course, control the question of 
divorce. Where the law permits the man to buy 
his wife as he does his slave, he may buy as many 
wives as he can pay for, and may rid himself of 
them as he pleases. Under the ancient Mosaic 
dispensation the right to divorce a wife seems to 
have been absolutely vested in the husband, who 
was not even obliged to show cause. The open- 
ing verse of XXIVth Deuteronomy reads as 
follows: 


“When a man hath taken a. wife and married 
her, and it come to pass that she find no favor in 
his eyes because he hath found some uncleanness 
in her: then let him write her a bill of divorce- 
ment, and give it to her hand, and send her out of 
his house.” 


To the careful student of written and unwritten 
law of the various nations of the earth in reference 
to the institution of marriage, and the consequent 
position of woman, it will be apparent that every- 
where she was an unhonored if not a discredited 
being until marriage ceased to be a purchase and 
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polygamy became a crime, and divorce was no 
longer the arbitrary option of the husband. The 
ancient Irish law of the Senchus Mor, the Mosaic 
code, the law of the Twelve Tables, the Civil Law 
of Rome, as well as the ordinances of all the 
Oriental countries, treat woman either as the 
drudge or the toy of man, and not in any sense as 
his equal or his companion. And the same ten- 
dency of distrust discloses itself in all the customs 
and edicts which practically made woman incom- 
petent to acquire or enjoy property in her own 
right. 

To the Church of Rome is due the credit of the 
first aggressive movement in the new direction, 
which was to result, after centuries had passed, in 
the enfranchisement of woman from the trammel 
imposed upon her by polygamous marriage and 
arbitrary divorce. In reference to polygamy, it is 
fair to say that the denunciation of the church 
was not founded upon a purely religious senti- 
ment; much less upon any consideration founded 
in gallantry or romantic views of the relation of 
the sexes. It seems to have grown out of a pru- 
dential and cautionary regard for the general wel- 
fare. The number of men and the number of 
women in the world being almost equal, it was 
manifestly right and wise that each man should 
have a single wife, and thus marriage became more 
nearly universal, and paternity and its responsi- 
bilities more readily established and more effectu- 
ally enforced. And there was still another 
consideration not without force. The female in- 
stinct for decoration and personal adornment, now 
regarded as, at most, an amiable weakness, was 
becoming, year by year, a heavier tax upon the 
much-married husband, and was diverting from 
the coffers of the church to the wardrobe of the 
woman an undue proportion of the family income. 

To the church also is the world indebted for the 
doctrine that marriage is not a mere contract or 
lease at will, to be dissolved at the caprice of one 
or both of the contracting parties. The sacra- 
mental view of the marriage relation, whether ab- 
solutely or only approximately correct, has 
doubtless had much to do with the elevation of 
woman by compelling, on the part of the husband, 
a consideration and respect for his wife, which is 
not likely to exist where the marriage relation is 
looked upon as a temporary convenience, which 
may be terminated by a divorce for slight cause, 
or for no cause at all. 

A final reason for the suppression of woman 
during the earlier periods of human history has 
been the assumption, not yet wholly worn out, 
that a woman is an inferior being to man, not 
only in physical strength, but also in most of the 
moral qualities which distinguish the human race. 
Lord Kames, in his sketches of the history of man, 
says: “ The man, bold and vigorous, is qualified for 
being a protector; the woman, delicate and timid, 
requires protection. The man as a protector is 
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directed by nature to govern; the woman, con- 
scious of inferiority, is disposed to obey. Their 
intellectual powers correspond to the destination 
of nature. Men have penetration and solid judg- 
ment to fit them for governing; women have sufti- 
cient understanding to make a decent figure under 
good government, a greater proportion would ex- 
cite dangerous rivalship. Women have more im- 
agination and sensibility than men, and yet none 
of them have made an eminent figure in any of 
the fine arts. We hear of no sculptor, nor statuary 
among them, and none of them have risen above 
mediocrity in poetry or painting.” And Rousseau 
says: “ The chief quality of women is sweetness of 
temper, made by nature for submission in the mar- 
ried state; they ought to learn to suffer wrong, 
even without complaining. Sourness and stub- 
bornness serve but to increase the husband’s un- 
kindness and their own distress. It was not to 
indulge bad humor that heaven bestowed upon 
them manners insinuating and persuasive. They 
frequently may have reasons for complaints, but 
never to utter them publicly. A sweet voice suits 
ill with scolding; delicate features ought not to be 
disfigured with passion.” And Schopenhauer, who 
ranks high as a pessimist, and who holds that 
human existence is ‘a more or less violent oscil- 
lation between pain and boredom,” in his essay on 
women, remarks that “ women are directly fitted 
for acting as the nurses and teachers of our early 
childhood by the fact that they are themselves 
childish, frivolous and short-sighted; in a word, 
they are big children all their life long —a kind of 
intermediate stage between the child and the full- 
grown man, who is man in the strictest sense of 
the word.” In another paragraph he expresses 
himself in reference to the sex as follows: “ It will 
be found that the fundamental fault of the female 
character is that it has no sense of justice. This is 
mainly due to the fact, already mentioned, that 
women are defective in the powers of reasoning 
and deliberation, but it is also traceable to the 
position which nature has assigned to them as the 
weaker sex. They are dependent, not upon 
strength, but upon craft; and hence their instinc- 
tive capacity for cunning, and their ineradicable 
tendency to say what is not true.” And in one of 
the conversations with Boswell about women 
preachers at the Mitre tavern, Dr. Johnson said: 
“ A woman’s preaching is like a dog walking on 
his hind legs. It is not well done, but you are 
surprised to find it done at all.” 

We turn now to a brief consideration of the con- 
dition and position of married women among the 
northern nations of Europe, and more especially to 
their status in England, as forming the starting 
point of our own system of law and social order. 
And as a foundation for the improved treatment 
of women, it must be remarked that polygamy 
never prevailed among our Saxon ancestors. One 
of the earliest Saxon laws, however, seems to 
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bargain shall stand if there be no deceit.” If 
deceit were practiced, she was to be restored to 
her own family, and the purchase-money was re- 
funded. But it must be remembered that this was 
at a time when the whole social organization 
rested on a pecuniary basis; when every class of 
the community had a grade fixed by a money 
standard, when every limb of the human body had 
an assessed value and a protective penalty. The 
husband paid for his wife, but was at the same 
time compelled to execute a bond in the nature of 
a security for his good behavior as a husband. 
Under the Saxon law the married woman could 
take property by inheritance, and could dispose of 
it by last will or by deed. 

We look in vain through the history of the 
common law of England, independent of the 
equitable doctrines, which finally gained a foot- 
hold in its soil, for any traces of a liberal senti- 
ment in references to the rights of married women. 
The English common law adopted many of its 
iundamental principles from the canon law ot 
Rome. In reference to the marriage relation, it 
would seem that the patria potestas was simply 
transferred from the father to the husband. The 
rights and duties of a wife are defined with the one 
dominant assumption always in view, that she is 
the servant and the inferior of the husband. 
Shakespeare’s play of the “ Taming of the Shrew” 
is supposed to have been written in the year 1596. 
The old theory of the marriage relation and of the 
humble traditional place occupied by the wife is 
disclosed by the language of Petruchio, when he 
forbids Katharina to attend the bridal feast given 
in her honor. To the attendants and guests he 
says: “Go to the feast, revel and domineer, be 
mad and merry — or go hang yourselves,” but to 
Kate, “but for my bonny Kate, she must with 
me.” 

“ Nay, look not big, nor stamp nor stare nor fret: 

I will be master of what is mine own, 

She is my goods, my chattels; she is my house, 

My household stuff, my field, my barn, 

My horse, my ox, my ass, my anything, 

And here she stands, touch her whoever dare.” 


Chief Justice Sharswood, in his memoir of Sir 
William Blackstone, remarks that “the common 
law is not a straight canal, cut by the art of civil 
engineers, but a mighty river, its head lost in the 
sands of antiquity, which has sought and made its 
own channel, and that the most natural and the 
best, though occasionally requiring to be im- 
proved by legislative dams and embankments.” 
And it seems to us, as we search the common law 
for any indication of favor to the weaker sex, that 
it is not to the mighty river, but to the legislative 
dams and embankments that we must look for 
woman’s gradual evolution from her early enslave- 


recognize the practice of buying a wife, for it 
reads as follows: “If a man buys a maiden, the 








ment to her present freedom. Look a moment 
at some of the barbarous discriminations of the 
common law. Ili a woman killed her husband, no 
matter what the provocation, her crime was con- 
sidered a species of treason, and she was sentenced 
to the same punishment as if she had murdered 
the king, the punishment being that she was drawn 
and burnt alive. Nor was any woman, married or 
single, entitled to the benefit of clergy, and until 
the statute of William and Mary she might be 
sentenced to death for manslaughter, bigamy or 
simple larceny, no matter how well educated and 
learned she were. The benefit of clergy was in ail 
cases denied to her simply because of her sex, and 
she was not permitted to take holy orders. For 
the same crimes a man who knew how to read was 
subjected to a short imprisonment and the burn- 
ing of the hand. A son with sisters older than 
himself, in cases of intestacy, became heir to all 
the real estate of the parent. A woman’s personal 
property became, by marriage, the estate of the 
husband, which he could will away from her at the 
time of his death. The profits of the wife’s lands 
during coverture belonged to the husband. For 
crimes matum in se, the wife, although acting in 
company or by command of her husband, might 
be indicted, convicted and punished. 

li we turn from the common law of England to 
the States of the American Union we find that in 
all of them there has been a steady and growing 
tendency to recognize the married woman as an 
individual person, rather than a mere appendage 
to the man who is her husband. In our own State 
the administration of the rules of equity and their 
adaptation to common law forms has done much 
to loosen the common-law fetters, and relax the 
barbaric rules which made the wife the prisoner 
and slave of the household and of the husband. 
Our statutes, as well as their construction and ap- 
plication to the cases which have come before our 
courts, all indicate a purpose to secure to the mar- 
ried woman greater control over her own property 
and the more complete enjoyment of the fruits of 
her own labor. It has been found that the break- 
ing up of the unity of husband and wife, or rather 
the entire merger of the wife in the husband in 
reference to business and pecuniary affairs, while 
it has served to dignify and individualize the 
woman, has not undermined or weakened to any 
appreciable extent the proper force of the mar- 
riage bond. 


Our act of 1848 was the first decided step in the 
new direction. It was intended to emancipate the 
wife rather by placing restraint upon the common- 
law rights of the husband than by conferring upon 
the wife herself the exclusive dominion over her 
own estate. But even under the act of 1848 cer- 


tain powers of control and disposition of her own 
property were given to married women which had 
been entirely unknown at common law. 

The policy of Pennsylvania legislation in favor 
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of the married woman, indicated by the act of 1848, 
has been followed by the statutes of more recent 
date, and now, under the acts of 1893 and 1897, she 
is fully recognized as an intelligent and responsi- 
ble person, competent to acquire, own and dispose 
of property as if she were unmarried. For her 
own good, and as a tribute to her unselfish and 
generous impulses which, if unrestrained, might 
lead her financially astray, she is not permitted to 
become “accommodation indorser, maker, guar- 
antor, or surety for another,’’ nor is she to con- 
vey or mortgage her own real estate without the 
joinder of her husband. But it may safely be 
averred that nowhere in the civilized world is the 
yoke of marriage less galling to the wife than in 
our own commonwealth. The evolution of the 
married woman out of slavery into freedom has 
been the growth of ages of time and of cycles of 
history, but the consummate fruit and flower of 
all this progress is to be found to-day in the hon- 
ored name — the American woman. 





SURROGATE'S COURT, MONROE COUNTY. 


In Matter of Epwarp W. Maurer, Dec’d. 


Chas. F. A. Young, attorney for proponent; S. 
D. Bentley, attorney for Contestant Haap; W. N. 
Cogswell, attorney for guardian; Reed & Shutt, 
attorneys for Contestant Esther A. Maurer. 


BeENTON, Surrogate.—‘“ There is no contro- 
versy as to the facts in this proceeding. The 
testator, Edward W. Maurer, was a lawyer prac- 
ticing his profession since April 7, 1882, in the 
city of Rochester, N. Y. On January 28, 1891, he 
executed a will in due form, the disposing part of 
which is as follows: ‘I give and bequeath unto my 
beloved wife, Louise, all my property and estate, 
both real and personal.’ August 18, 1897, he in 
due form executed a second will, the disposing 
part of which is as follows: ‘I am about to make 
a short trip to Europe in company with my wife, 
and am desirous of making a testamentary pro- 
vision which will cover the contingency of either 
or both departing this life before our return to 
America. Therefore, in the event that I die dur- 
ing said trip, and my wife, Louise Proctor Maurer, 
survive to return to Rochester, I give, devise and 
bequeath all my property and estate, both real and 
personal, to said wife. In the event, however, that 
we both die, or perish at the same time, or in 
such a manner as to leave it uncertain as to which 
died first, I give, devise and bequeath all my 
estate as aforesaid to my mother, Elizabeth M. 
Maurer, if she then be living; if not, then to my 
sister, Henrietta C. Maurer.’ Both wills are in 
the handwriting of the testator, and both are made 
upon printed blanks. 

“The will of 1891 was found among his papers 
at his home; that of 1897 was, upon execution, 








delivered to Horace G. Pierce, Esq., the executor 
named therein, and has remained in his possession 
until subsequent to the death of the testator, with- 
out any request for its return having been made 
by him. 

“Immediately after the making of the will of 
1897, testator and his wife departed for Europe, 
whence they both returned in October following. 
Both wills are offered for probate. The quesi«. 
presented is, does the will of August 18, 1897, de- 
pend entirely upon the contingency of the death of 
the testator abroad, upon the trip he then contem- 
plated and did make, so as to have no effect as a 
testamentary instrument unless he so died? Here, 
as in most cases, the intent of the testator fori.:, 
at once the guide for the decision and the law of 
the case. That intent is, primarily, to be derived 
from the instruments themselves. So far as the 
written language is concerned,-we have th 
tator expressing his intent in his own writing. So 
far as the printed portions of the blank are con- 
cerned, it is the expression of intent by another 
adopted by the testator. Necessarily more force 
must be given and more attention paid to the 
language of the testator than to the printed form. 

“In the first will, the intent is clear, specific and 
tersely expressed. His wife was sole beneficiary. 
Does the second will so clearly express its tem- 
porary character and contingent force as to compe! 
the court to refuse it probate, or does it so depend 
upon construction as to make it preferable or 
necessary to admit it to probate, leaving it to be 
construed later? The occasion for making the will 
is clearly stated. The testator says ‘I am about to 
make a short trip to Europe in company with my 
wife.’ On that account he is desirous of making 
testamentary provision. 

“It is urged that if he had used the word ‘ will’ 
instead of ‘testamentary provision’ it would have 
been clearer. I do not so understand the language. 
The adjective ‘ testamentary’ means founded on a 
testament or will. The primary definition of pro- 
vision is making previous preparation. It also is 
defined by Webster to be a temporary arrange- 
ment intended to give way to something per- 
manent. Under either definition the word was apt. 
The temporary character of this instrument is fur- 
ther emphasized as the testator continues, ‘ which 
will cover the contingency of either or both depart- 
ing this life before our return to America.’ It 
seems to me we have here clearly expressed both 
the occasion and the condition upon which this 
instrument is to be a will; but to make it more 
certain testator continues: ‘ Therefore, in the event 
that I die during said trip, and my wife, Louise 
Proctor Maurer, survive to return to Rochester, 
I give, devise and bequeath all my property and 
estate, both real and personal, to my said wife;’ 
and again, further, ‘In the event, however, that 
we both die or perish at the same time, or in such 
a manner as to leave it uncertain as to which died 
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first, I give, devise and bequeath all my estate as 
aforesaid, to my mother, Elizabeth M. Maurer, ii 
she then be living;-if not, then to my sister, Hen- 
rietta C, Maurer.’ 

“Ts it not true that this testator took unusual 
pains to make clear, and repeat and emphasize, the 
absolutely conditional character of this instru- 
ment, and the event upon which alone it should 
become a will? Had it stopped here, perhaps the 
contention now before us would not have been 
urged, but following the printed form with the 
blanks filled in his handwriting, the will continues 
as follows: ‘ Likewise, I make, constitute and ap- 
point my friend, Horace G. Pierce, of Rochester, 
N. Y., who in no event shall be called upon to give 
a bond for the faithful performance of his trust, 
to be the executor of this, my last will and testa- 
ment, hereby revoking all former wills by me 
made.’ 

“It is urged that this is an absolute revocation 
of the former will which bars its probate. I do 
not so understand the expressed language. Force 
is to be given to the word ‘likewise,’ which com- 
mences the sentence. It makes the effect of this 
appointment and revocation conditional upon the 
preceding testamentary disposition. The primary 
definition of ‘likewise’ is, in like manner. It is 
precisely as if the testator had said, which, in fact, 
he does say, In like manner as I have hereinbefore 
disposed of my estate, so I appoint and revoke. 
[f, therefore, the previous disposition fails on ac- 
count of the conditional character of the bequest. 
the appointment of the executor and the revocation 
must fall with it. 

“It seems to me to be the plain duty of the court 
to refuse probate to the will of 1897, and hold that 
the will of 1891 has not been revoked, but con- 
tinues in full force and effect, and being here duly 
proved, is entitled to probate in this court. The 
will of 1897 falls under that class of cases so aptly 
described in Parsons v. Lanoe (1 Vesey, Sen. 190), 
in which the condition was, ‘If I die before my 
return from my journey to Ireland,’ and testator 
did not die. Lord Hardwicke says, in holding the 
will entirely contingent upon that event, ‘I am 
very clear, without help of an authority, that a 
will or codicil may be entirely depending on a 
contingency, so as to have no effect as an instru- 
ment of a will, unless that event happened — nor 
should it be proved in the ecclesiastical court,’ nor 
here in the Probate Court; for, if it can have no 
effect as a will, it certainly is not entitled to pro- 
bate anywhere. ° 

“ Underhill, on the Law of Wills, page 14, says: 
‘If from the language of the will itself it clearly 
and satisfactorily appears that it was only to be 
valid in case of a fatal termination of the journey, 
it cannot be probated as a will if he survive unless 
the testator shall re-execute it as a will after his 
escape from peril;’ citing many cases supporting 
that principle. 





“ The fact that he allowed the paper to remain 
in the custody of the executor does not, to my 
mind, furnish evidence of an intention to, by so 
doing, acknowledge the paper as his last will. It 
is not so forceful as that among his own papers in 
his home the earlier will was found. His repeated 
testamentary intent has been to leave his property 
to his wife. It is the duty of the court to carry 
that intent into effect if it can be done. The pur- 
pose in the testator’s mind gave character to his 
act in executing the second will. He did not in- 
tend in any event to die intestate. This is made 
evident by the second paper, which provided for 
testacy upon the happening of an event, which 
otherwise would have made his first will nugatory, 
and provided for that event, as it seems to me, 
with a manifest intent and purpose that only upon 
its happening should the second instrument be- 
come his will. Reason and authority alike compe: 
us to carry out testator’s purpose. Suppose he had 
died before he started upon the European trip. 
The second will would have been inoperative, be- 
cause, as he says, it is to cover the contingency oi 
death before the return, but only in the event of 
the happening during said trip. Probate of the 
will of 1897 is denied. The will of 1891 is admitted 
to probate as the last will and testament of the 
deceased. Findings and a decree may be drawn 
and entered accordingly. 


ee 


WOMEN RECEIVE LAW CERTIFICATES. 
\\HE graduating exercises of the Women’s Law 

Class of New York University were held in 
the concert hall of Madison Square Garden, Man- 
hattan, on March 30th last. The address to the 
graduating class was delivered by Prof. William 
Draper Lewis, Ph. D., dean of the faculty of law 
of the University of Pennsylvania. 

Mrs. John P. Munn, president of the Women’s 
Legal Education Society, presided, and made the 
opening address, in which she announced that the 
endowment of $25,000 for the chair of the lecturer 
to the Woman’s Law Class had been raised in full. 

Miss Isabella Mary Pettus, of the New York 
bar, president of the Alumnz Association, an- 
nounced that the alumnz had raised $500 to endow 
a free scholarship. 

Dr. H. M. McCracken, chancellor of the uni- 
versity, conferred the diplomas on the graduates, 
who appeared on the stage in academical cap and 
gown. The chancellor announced that a fund had 
been given to provide an essay prize of $50, to be 
awarded annually. A prize of $50 to the member 
of the graduating class of 1900 writing the best 
essay on “ The Constitutional Power of the United 
States to Acquire and Govern Foreign Territory ”’ 
was awarded to Mrs. Frank Northrop. Honor- 


able mention was made of Miss Kathlyne K. Viele. 
A prize scholarship, valued at $200, in the form 
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of two years’ free tuition in the University Law 
School, to the student passing the best examina- 
tion for the chancellor’s certificate, was awarded to 
Miss Anna L. Brewer, and honorable mention was 
made of Mrs. Alicia Lindsay Laird, Miss Marian 
Ethel Barron, Miss Adelma Helene Burd and Miss 
Mary Ellen O’Connell, 

Miss Kathlyne Knickerbocker Viele read an 
essay on “ The Rights of Unmarried Woman,” and 
Miss Josephine McMahon read an essay on “ Th¢ 
Spirit of Compromise.” 


Pror. RussELL’s ADDRESS. 


Prof. Isaac Franklin Russell, D. C. L., LL. D., 
university lecturer to the Woman’s Class, delivered 
an address on “ The Corporate Conscience.” In 
part he said: 

“The Woman’s Law Class is maintained in the 
belief that the law of the land is to be studied not 
only professionally, but as a branch of liberal cul- 
ture. This idea is not novel nor peculiar to the 
New York University. Blackstone and Kent wrote 
their immortal commentaries, not in answer to the 
demand for professional training, but to meet the 
needs of undergraduate university students. No 
friend of the university wishes to herald the grad- 
uates of this evening as full-fledged lawyers. They 
have devoted their best energies for the past five 
months to a course of lectures on elementary juris- 
prudence and the principles of commercial and 
business law, and they have passed a strict exam- 
ination on the studies of the academic year. 
this they receive the chancellor’s certificate. 

“ Few women, it may be admitted, are qualified 
to win distinction as trial lawyers; few men, very 
few men, have been able to reach that altitude of 
legal attainment. Doubtless this is due, in great 
part, to lack of opportunity. It is next to impos- 
sible for a young lawyer to shape his career with 
a view to achieving eminence in the actual trial of 
causes. But it is possible, in a metropolis of sev- 
eral millions of inhabitants and of wealth incon- 
ceivably vast, for a young lawyer of either sex, 
with high character and resolute purpose, and with 
a fair share of energy and patience, to find a place 
of responsible service in some department of legal 
practice. Forensic advocacy, or daily appearance 
in the disputes at court, engages the attention of 
only a small percentage of the members of the 
profession. Just as the expert physician devotes 
his labor more to the prevention of disease than 
to its expulsion and cure, so the honorable lawyer, 
true to the venerable tradition that holds litigation 
in abhorrence, aims at so directing the business 
entrusted to his supervision by wise counsel that 
no quarrel can possibly arise. 

“The spirit of the age is mercantile; and the 
business interests of our modern society find their 
chief bulwark in the law. Capital, once largely 
controlled by individuals and partnerships, is now 
irresistibly attracted to corporate investment. 


For 





And while the law always guards with sleepless 
vigilance the rights and liabilities of individuals, in 
the case of corporations it has the right to dictate 
the whole regime of their management. The for- 
tunes of rich and poor alike are invested in the 
so-called securities of corporations. It is a matter 
then of ever-increasing moment that incor) 
capital be protected by public guardianship agains; 
spoliation through a base betrayal by officers and 
directors of their solemn trust. 

“ According to an old maxim, a corporation has 
no soul. This is unfortunate, for it has hampered 
the evolution of corporate morality. The result is 
that men of the highest intelligence and probity, 
who would scorn in an individual capacity to do a 
dishonorable act, will not hesitate, in a corporate 
capacity, to instruct their attorneys to examine and 
test their rights under the law as it stands, and 
then avail themselves to the utmost of any policy 
which the courts do not rebuke. Thus taxation 
may be evaded, debts repudiated, and, sometime:, 
the corporation’s very life may be attacked treach- 
erously in the house of its friends. 

“The law, in its jealousy, will not allow a man 
to serve two masters. But a group of men, organ- 
ized as one soulless corporation, can lawfully con- 
tract with themselves as representatives of another 
soulless corporation, and actually succeed in filling 
their own pockets while they overwhelm with r: 1 
a helpless and despoiled minority of their asso- 
ciates. And all this unwhipped of justice and 
within the letter of the law! But a corporation 
will some day have a soul. It cannot be that we 
will have long to wait before an enlightened public 
opinion will demand that every corporate act be 
judged by the same standard of lofty morality by 
which we measure the conduct of the individual 
man, made as we have been taught, and reverently 
believe, in the image of his Creator, and into 
whose nostrils God breathed when he became a 
living soul. 

“Our democratic institutions guarantee to all 
life, liberty and the pursuit of happiness; no per- 
son can be deprived of his property without due 
process of law; and no one within the jurisdiction 
of the Republic can be denied the equal protection 
of the laws. Equality before the law, which the 
Declaration of Independence asserted, is the prin- 
ciple in whose light the Constitution is to be inter- 
preted. 

““ How important, then, in America, is the study 
of the law! Oriental despotisms are based on vio- 
lence and demand the degradation of the masses. 
European systems rest on the peace which the 
sword guards so well. But American progress 
illustrates the reverence for law which is typical of 
our national character. Just as ignorance of law 


and contempt for law are the great foes that ob- 
struct the advancement of the race so a wide and 
popular knowledge of jurisprudence, respect for 
the judiciary, and confidence in the integrity and 
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patriotism of our statesmen are our main reliance 
for cofitinued progress in social and political im- 
provement.” 

THE GRADUATES. 


The following is a list of this year’s graduates of 
the Woman’s Law Class, forty-eight in number: 
Miss Jessie Ashley, Miss Winifred Davey Banks, 
M. D., Miss Marian Ethel Barron, Miss Alice 
Viola Bird, Miss Estelle Morde Boyer, Mrs. Char- 
lotte Morrell Brackett, Miss Tusi Ida May Brad- 
ley, Miss Anna Louise Brewer, Miss Hannah 
Buchsbaum, Miss Adelma Helene Burd, Miss 
Adelia Sturtevant Burnett, B. L., Oberlin; Miss 
Mary Josephine Candler, B. A., N. Y. C.; Miss 
Ella Mendora Chadwick, Miss Adele Sturges 
Dodd, Miss Lois Corbin Dunton, Miss Jennie 
Dorman, Miss Elizabeth Chapin Eaton, Miss 
Caroline Ella Field, Miss Jessie Allen Fowler, 
Mrs. Caroline Headley Henry, Mrs. Marianna 
Jackson Hunter, Miss Pauline Kappus, Mrs. Susie 
Williams Kimball, Mrs. Mary Elizabeth King, 
Mrs. Alicia Lindsay Laird, Mrs. Sarah Josephine 
Meredith Langstaff, Miss Elizabeth Catherine 
Lauterbach, A. B., N. Y. N. C.; Mrs. Drusilla 
Everett Lehman, Mrs. Anna Von Kionbusch 
Lloyd, B. L., Cincinnati University; Miss Susan 
Glover Macomber, Miss Josephine McMahon, 
Miss Maud Miller, M. D., Mrs. Anna Leisenring 
Northrup, Miss Mary Ellen O’Connell, Miss 
Katherine Reed, Miss Mary Florence Rutledge, 
Miss Corinne Gertrude Sawyer, Mrs. Kate Kidder 
Strobridge, Miss Lillian Elizabeth Tapscott, Miss 
Ethel Thompson, Mrs. Cora Welles Trow, Miss 
Mary Lewis Valentine, Miss Kathlyne Knicker- 
bocker Viele, Miss Rosemary Elizabeth Walsh, 
Miss Annie Simms Whitehouse, Miss Mary 
Wilkie, Miss Ray Wilner, Miss Alice Marth Win- 
nington. 


———_ + —— 


SOME CURIOUS HEADNOTES. 

MONG practitioners some diversity of opinion 
prevails as to the form in which the head- 
note to a report should be framed. There are 
those who maintain that a headnote should con- 
sist merely of a concise statement of the principle 
of law which the decision lays down —a view to 
which Mr. Justice Maule lent the weight of his 
authority in the well-known copyright case of 
Sweet v. Benning (16 C. B. 459). Others, again, 
hold that for practical purposes, and more espe- 
cially for citation in court, a brief statement of the 
facts and the result of the decision is the more 
generally convenient form. Having read such a 
précis of the facts, the practitioner, they urge, can 
proceed immediately to the judgments, whereas 
with the other form of headnote the oftentimes 
long statement of facts in the body of the report 
must first be perused before the judgments can be 
appreciated. As Sir Roger de Coverley observed 





on a famous occasion, so it may be said in refer- 
ence to this difference of view — ‘* much may be 
said upon both sides.” But a method of pleasing 
both parties is often available — by stating both 
the principle of law decided and also setting out a 
short note of the facts, and this method, it would 
appear, is now finding increasing favor. It mat- 
ters comparatively little, however, into what par- 
ticular form the headnote is cast so long as it 
fulfils its true function as a key to the decision 
over which it is placed. Occasionally it not merely 
does this, or at all events purports to do it, but, 
like certain classes of juvenile literature, pleasantly 
blends amusement with instruction. To be sure, 
the humor is often unconscious on the part of the 
reporter, to whom, nevertheless, we ought to be 
grateful for enlivening a species of literature which 
as a whole is not open to the charge of undue 
levity. 

A happy hunting ground for those in search of 
odd and amusing head — or marginal — notes will 
be found in the two small volumes called Northern 
Circuit Reports, compiled by Sir Gregory Lewin, 
and issued between 1830 and 1840. Most of the 
reports are of the briefest description, and the 
marginal notes are in proportion, and so ellipitical 
at times as to produce a number of amusing incon- 
gruities. Thus we have twice over, at pp. 113 and 
198 of the first volume, this amazing proposition of 
law: “ Possession in Scotland evidence of stealing 
in England ” —a statement somewhat hard on the 
Scotch, and readily lending itself to manipulation 
by professional wags, who promptly threw it into 
the more piquant form of “ Possession of a pair of 
breeches in Scotland evidence of a larceny in Eng- 
land,” which was still harder on ‘ Caledonians 
stern and wild.” Among other curious marginal 
notes in the same volume are the following: 
“Getting down a chimney” (p. 38) and “A 
funeral passing” (p. 91). Neither of these can be 
said to be quite self-explanatory; but each, like 
Lord Burghley’s nod, means a great deal. The 
former is supposed to convey the information thar 
obtaining access to a house by getting down a 
chimney may constitute a breaking; while the lat- 
ter is meant to apprise us that it is an erroneous 
and merely vulgar notion to suppose that a 
funeral passing without interruption over a piece 
of ground affords conclusive evidence of a right of 
way. But Sir Gregory has no monopoly in this 
matter. To Blackman v. Bainton (15 C. B. N. S. 
432) we have this note: ‘ Twenty-five witnesses 
and a horse on one side against ten witnesses on 
the other: Held, not such a preponderance of ‘ in- 
convenience’ as to induce the court to bring back 
the venue from the place where the cause of action 
(if any) arose.” The inclusion of the horse and 
the careful balancing of numbers are quite delight- 
ful. And what could be better than the following, 


which is the headnote to Smith v. Great Eastern 
Railway (L. Rep. 2 C. P. 4): “ The plaintiff was 
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bitten by a stray dog at a railway station while 
waiting for a train. It was proved that at 9 P. M. 
the dog flew at and tore the dress of another 
female on the platform; that at 10:30 he attacked 
a cat in the signal box near the station, when the 
porter there kicked him out and saw no more of 
him; and that he made his appearance again at 
10:40 on the platform, where he bit the plaintiff: 
Held, no evidence to warrant a jury in finding that 
the company had been guilty of any negligence in 
keeping the station reasonably safe for passen- 
gers.” How could it more graphically have been 
conveyed to us that that stray dog had been hav- 
ing on that remarkable evening of its existence 
what the Americans call “a real good time; ” and 
the minute precision with which his successive ap- 
pearances on the stage — we mean platform — are 
chronicled leaves nothing to be desired. The next 
may have been considered useful to the profession 
in 1870, but we confess we have never been able 
to appreciate its value. This is the complete head- 
note to Fraser v. Crawford (L. Rep. 2 Scotch 
Appeals, 42): “Per Lord Chelmsford. —It is 
really lamentable to think of the enormous expense 
incurred in this case. Per Lord Westbury. — 
Such things occur in the appeals from Scotland 
day by day.” It cannot be said to be a model 
headnote as it offers us neither facts nor law, but 
there it is, one of the curiosities of law reporting. 
In some of the older reports we occasionally meet 
with marginal notes which, from our modern point 
of view, have an odd look. Thus in Carthew, at 
p. 172, we read: “ The plaintiff cast an essoin and 
had a day till such a day, but did not say idem 
datus est to the defendant, which is error;” and at 
p. 279: “ A widow having three children married 
an inhabitant of another parish, the children shal! 
not follow the mother unless they were nurse chil- 
dren.” To practitioners in Carthew’s day these 
must, we suppose, have been perfectly intelligible; 
but how many present-day lawyers could explain 
offhand their true inwardness? Indeed, there is 
nothing which strikes the modern reader more in 
turning over some old law reports than the pain- 
fully technical jargon in which they are couched. 
In this matter we have made a distinct advance; 
slowly, indeed, but surely, the law has been eman- 
cipated from most, if not all, the cabalistic terms 
and phrases which in the past made it one of the 
occult sciences whose mysteries wére far beyond 
the reach of the mere layman. Now, headnotes 
and reports generally are framed in language pre- 
senting little difficulty to any educated English- 
man, and this is as it should be. — Law Times. 


—_ 





Judge: “ How old are you?” Witness (a lady): 
“Thirty.” Judge: “Thirty! I have heard you 


give the same age in this court for the last three 
years.” Witness: “ Yes; I am not one of those 
persons who say one thing to-day and another to- 
morrow.” 


ACTION BY WIFE AGAINST HUSBAND 
UPON EXECUTORY CONTRACT OF SEP- 
ARATION. 


Contract Voip as AGainst Pusiic PoLticy AND 
PROHIBITED BY SECTION 21, Domestic RELA- 
TIONS Law. 


New York SupreME Court— APPELLATE Divr1- 
SION — First DEPARTMENT. 


March, 1900. 


Present: Hons. CHarLes H. Van Brunt, P. J.; 
GEORGE C. BARRETT, WILLIAM RuMSEY, GEORGE 
L. INGRAHAM and CuesterR B. McLaucutin, JJ. 


FrepericA M, Portion, Appeilant, v. Joun J. H. 
PoILiton, Respondent. 


Appeal from judgment entered upon verdict 
directed by the court. 


George A. Strong for appellant; Eugene Frayer 
for respondent. 


Rumsey, J. — Each of these actions was brought 
to recover an instalment due to the plaintiff upon 
an agreement made by the defendant to pay her 
$3,000 a year in monthly instalments. The com- 
plaint alleges that the parties are husband and 
wife, and that on the 1st day of May, 1808, they 
entered into an agreement of separation in writing 
whereby the defendant agreed to pay to the plain. 
tiff the sum of $3,000 per annum in equal monthly 
instalments for the use and benefit and for the 
support and maintenance of the plaintiff and her 
two children. Other allegations were made which 
are not now material, but the complaint closed 
with the statement that the defendant had not paid 
a certain instalment for which judgment was 
asked. Another action was brought to recover 
another instalment. 

In his answers the defendant admits the signing 
of the contract and alleges that it is contrary to 
public policy, without consideration, null and void, 
and of no legal effect. The cases were tried to- 
gether. The contract was put in evidence, its 
execution was admitted and no further evidence 
was given by either party. The defendant then 
moved to dismiss the complaint because the plain- 
tiff had not proved any cause of action, for the 
reason that the alleged agreement is without con- 
sideration, contrary to public policy, and expressly 
prohibited by section 21 of the Domestic Relations 
Law, null and void and of no legal effect. The 
plaintiff asked for the direction of a verdict. The 
court desiring to consider the matter, it was agreed 
that briefs be submitted and that the court was to 
direct a verdict as if the jury were present. After 
consideration the court directed a verdict for the 
defendant, to which an exception was taken. 

The contract in evidence recited that various 





unhappy and insurmountable differences had 
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arisen and still existed between the said parties 
which rendered it inadvisable and impossible for 
them to live together as husband and wife, and 
that in consequence of such difficulties they had 
mutually consented and agreed, and “by these 
presents do mutually consent and agree to here- 
after live separate and apart from each other.” 
There was no evidence of the relations existing 
between the parties to show that there was any 
ground upon which either party would have been 
entitled to a separation against the other, and the 
contract was purely executory, having in view 
their subsequent separation. Where the parties 
have already separated and actually live apart, such 
a contract between a husband and a wife might be 
sustained (Clark v. Fosdick, 118 N. Y. 7), but 
unless the facts giving validity to the contract are 
made to appear, there can be no doubt that such 
an agreement is invalid and absolutely void. In 
this case it appears by necessary inference that the 
parties were living together when the paper was 
signed, and it was an essential part of the agree- 
ment that they should thereafter separate, al- 
though no sufficient reason appears to warrant 
their doing so. In such a case the contract is 
void, and no recovery can be had upon it. Whit- 
ney v. Whitney (4 App. Div. 597) is precisely in 
point. That case arose upon a demurrer to a 
complaint upon just such a contract as this. The 
demurrer was taken upon the ground that it ap- 
peared on the face of the complaint that the par- 
ties were husband and wife; that they had never 
been separated in any court, and that the contract 
was null and void. The court held that the con- 
tract was void and that no recovery could be had 
on it. 

But not only was this contract void because it 
does not appear that the circumstances under 
which it was made were such as would permit a 
court to declare it to be valid, but it was void 
under the Domestic Relations Law because it was 
made between a husband and wife. Before any 
married woman statutes had been passed it was 
settled law in this State at least that a contract 
between husband and wife for the support of th: 
wife was absolutely void at law, but it would under 
some circumstances be sustained in equity if there 
had been the intervention of a trustee (Story 
Equity Jurisprudence, sec. 1828; Rogers v. Rogers, 
4 Paige, 516; Tallinger v. Mandeville, 48 Hun 
152). 

It is claimed by the plaintiff, however, that tha‘ 
rule has been changed by the Domestic Relations 
Law (General Laws, chap. 48, sec. 21). The sec- 
tion relied upon reads as follows: “A married 
woman has all the right in respect to property, 
real or personal, and the acquisition, use, enjoy- 
ment and disposition thereof, and to make con- 
tracts in respect thereto with any person, including 
her husband, * * * as if she were unmarried: 
but a husband and wife cannot contract to alter or 





dissolve the marriage or to relieve the husband 
from his liability to support his wife.” It need 
no discussion to show that this contract is essen- 
tially one to alter the marriage relation. It re- 
lieves the parties from the duty of living together 
which the marriage relation imposes upon them, 
and tends to relieve the husband from the support 
of his wife, and so far as it had these ends in view 
it is directly contrary to the section above. 

It is not necessary to decide whether within this 
section a contract for a separation made without 
the intervention of a trustee is now valid. Tha: 
question can be met when it arises. It is sufficient 
for the disposition of this case to say that section 
21, above cited, does not enlarge the power of the 
husband and wife to contract in this regard, and 
thus to operate to abrogate the rule of the common 
law that any such contract is invalid unless it is 
made through the intervention of a trustee. 

The plaintiff claims that her contentions are 
sustained by the cases of Carpenter v. Osborn 
(102 N. Y. 552) and Pettit v. Pettit (107 N. Y 
667). The first was a judgment creditor’s action to 
set aside a conveyance made by the husband in 
fraud of the wife. The judgments were both re- 
covered on contracts made between husband and 
wife, and the court held simply that these judg- 
ments would not be attacked in a collateral pro- 
ceeding. In the case of Pettit v. Pettit the parties 
had actually separated, and an action for a separa- 
tion had been begun by the wife against the hus- 
band. That action was settled, and the settlement 
was carried into effect, the wife actually doing acts 
which constituted in other respects a consider- 
ation for the acts of the husband, and the court 
held that the husband having received an actual 
consideration for the agreement to pay over cer- 
tain moneys, she was entitled to maintain her 
action; but in neither case was anything said 
which militates against the conclusion at which 
we have arrived. 

The judgment must be affirmed, with costs. 

Barrett and McLaucatin, JJ., concur; Van 
Brunt, P. J., dissents; INGRAHAM, J., not voting. 





PARDON BEFORE CONVICTION. 


T has been stated that the late William Goebel. 
of Kentucky, when on trial for the murder of 

a political opponent, had in his pocket a pardon 
issued in advance by the governor, to be made use 
of in case of conviction. He was acquitted, and, 
therefore, was not required to avail himself of the 
officious executive clemency. It was the law of 
England —as it is the law of this country, unless 
otherwise provided by constitutions —that the 
pardoning power may be exercised before as 
well as after conviction. This is the law, but, in 


our judgment, it clearly ought not to be the law. 
In spite of the historical sanction of the policy, it 
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seems theoretically absurd to pardon anything but 


guilt. Every man is presumed innocent until con- | 


victed, and a governor, by stepping in, in effect 
takes the determination of guilt or innocence out 
of the hands of the court, and himself adjudicates 
the person guilty and then extends official forgive- 
ness. In practice the exercise of the right to 
pardon before conviction quite uniformly discloses 
an abuse of discretion. In the Kentucky case 
above referred to the pardoning power was pro- 
visionally exercised to do a personal or political 
favor. It is subversive of the whole spirit of equal- 
ity before the law if a governor may intervene and 
stop the orderly execution of the laws in cases of 
presumptive crime. In the pardoning power the 
executives of American States exercise the most 
absolute function which has been inherited from 
the monarchical traditions of the Old World. A 
veto may be overridden by a two-thirds legislative 
vote. There is no check whatever upon the par- 
doning power, except the moral one adopted in 
some States, that the governor shall furnish com- 
munications or memoranda touching the cases in 
which he grants a reprieve, commutation of sen- 
tence, or pardon. 


First State Bank of Perry, when he knew the bank 
to be insolvent, and when he was at the time 
assistant cashier thereof. A demurrer filed by the 
defendant was overruled and the plea of not guilty 
entered. Thereafter, upon the application of the 
defendant, a change of venue was granted. When 
the case was called for trial the defendant, without 
leave of court and without withdrawing his plea 
of not guilty, filed a motion to dismiss the indict- 
ment on the ground that a pardon had been 
granted to him by the secretary of the territory, 
then properly acting as governor, in the absence 
of the governor himself. (See U. S. R. S., sec. 
1843, for authority of secretary of territory.) The 


, court held that this pardon was sufficient for the 


In New York and in many other States it has | 


been expressly provided by the Constitution that 
the governor’s power to pardon shall exist “ after 
conviction.” Such policy should be adopted in all 
subsequent revisions of State constitutions 
which the point is not already covered. Under the 
Federal Constitution, unfortunately, the pardon- 
ing power is granted in general terms, and it is 
undoubtedly the law that the president may pardon 
either before or after conviction. It would be 
well if the Federal Constitution could be amended 
so as to conform with the Constitution of the 
State of New York in this respect. We realize, 
however, that amendment of the Federal Constitu- 
tion is a Herculean labor, and the conspicuousness 


icism constitute something of a protection against 
the abuse of the pardoning function. It may be 
suggested, however, that the pardoning power of 
the president has been exercised with most ex- 
treme liberality of late with regard to defaulting 
officers of national banks. 

Unfortunately, the Federal policy has been 
copied in general legislation with regard to the 
territories (U. S. R. S., 1841). 
tion of its practical working is afforded by the 


in | 


dismissal of the action and the discharge of the 
defendant. The following is from the opinion: 


“The power to grant pardons, by the Constitu- 
tion of the United States (sec. 2, art. 2), providing 
that the ‘president * * * shall have power to 
grant reprieves and pardons against the laws of 
the United States, except in case of impeachment.’ 
is in terms of identical scope and force, within the 
United States, with the provision of our organic 
act, which provides that ‘the governor * * * 
may grant pardons for offenses against the laws of 
said territory.” And the reasoning in Ex parte 
Garland (4 Wall. 333, 18 L. Ed. 366) is entirely 
applicable here. The court there say that, inas- 
much as the Constitution provides that the presi- 
dent shall have power to grant reprieves and par- 
done for offenses against the United States, except 
in cases of impeachment, the power thus conferred 
is unlimited, extends to every offense known to 
the law, and may be exercised at any time after its 
commission, either before legal proceedings are 
taken, or during their pendency, or after convic- 
tion and judgment, and that this power of the 
president is not subject to legislative control, and 


, sepghvoyerdhe °° | that congress can neither limit the effect of his 
of the president and his liability to general crit- | 


pardon nor exclude from its exercise any class of 
offenders. The benign prerogative of mercy im- 
posed in him cannot be fettered by any legislative 
restrictions. The same reasoning is adopted in the 
territories with reference to the pardoning power 
of the governor. It was so held in Re Moore 


({Wyo.] 31 Pac. 980), in State v. Jenkins ({Wash.] 


| 54 Pac. 765), in Opinion of the Justices (85 Me. 


case of Territory v. Richardson in the Supreme | 


Court of Oklahoma (60 Pac. R. 244). The organic 


act of the territory of Oklahoma provides that | 


“the governor * * * may grant pardons for 
offenses against the laws of said territory, and re- 
prieves for offenses against the laws of the United 
States until the decision of the president can be 
known thereon.” In the case cited it appeared 
that the defendant in error was charged by indict- 


ment with the offense of receiving a deposit in the . 


| 547, 27 Atl. 463), in Diehl v. Rodgers (169 Pa. St. 
A recent illustra- 


316, 32 Atl. 424), and in Ex parte Reno (66 Mo. 
266).” 

We concur in the legal correctness of this de- 
cision, at the same time condemning the policy 
that renders such a decision possible. In legisla- 


tion for the territories of the United States it 
would be well, as far as practicable, to impose the 
limit, which in many of the States has been em- 
bodied in the Constitution, that the pardoning 
power shall arise and may be exercised only after 
conviction. — N. Y. Law Journal. 
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Legal Hotes. 


Miss Katherine Reed, a daughter of former 
Speaker Thomas B. Reed, has received a certifi- 
cate of graduation from the New York University. 


A dispatch to the New York Evening Post from 
Richmond, Va., says the Virginia Supreme Court 
of Appeals has declared the Commissioners of 
Valuation Bill unconstitutional. The bill was one 
of the last measures passed by the legislature be- 
fore adjournment. It created the office of com- 
missioner of valuation of personal property an’ 
incomes in every county and city of the State, and 
gave the officers inquisitorial powers to search for 
property hiding from the tax collector, even au- 
thorizing the examination of private accounts. 


Valuable horse law has been developed by Dr. 
Bruce and his kicking horse, says the New York 
Evening Post. It seems that Dr. Bruce, appar- 
ently a resident of Kings county, bought of a horse 
company a horse which the company warranted to 
be “ sound, kind and true, and gentle and quiet in 
harness, and suitable for use by plaintiff in his 
profession as a physician, to drive in harness as a 
carriage horse.” In the doctor’s subsequent suit 
against the horse company for breach of the war- 
ranty, the doctor said of his horse that the very 
day he bought him “the horse, without provoca- 
tion, deliberately jumped, and stood on his front 


legs, and kicked up into the buggy, and kicked. 


the roof off the buggy, and ran away down as far 
as Seventh street. In kicking into the buggy he 
kicked me in the shin in the left leg.” Some three 
weeks later, when harnessed to a coupé, the horse 
kicked and injured it “very greatly.” It was on 
these facts that the doctor sued the horse company. 
A Kings county jury gave him a verdict of 
$300, of which amount $196 was charged to the 
account of the coupé. From this trial and its re- 
sult the company appealed (47 App. Div. 273), and 
it then devolved upon the learned Mr. Justice 
Cullen, now of the Court of Appeals, to do justice 
to the company, to the doctor, and to the horse. 
This the justice did by deciding that the $1096 
damage to the coupé should not be charged to the 
company, for the reason that the doctor, having 
tested the horse on the buggy, made “ this second 
experiment (on the coupé) with the horse at his 
own risk. He knew the horse was vicious and 
dangerous. He should have ceased its use in any 
manner that would imperil person or property.” 
Consequently the justice thought there should be 
a new trial. As between the horse and the com- 
pany, this decision obviously cuts down the liabil- 
ity of the horse to the company. 


— —e- 


Lord Westbury once said: “ Title deeds are diffi- 
cult to read, disgusting to touch, and impossible to 
understand.” 





English Aotes. 


A correspondent from South Africa points ou; 
a fact, which has been very generally overlooked 
that Mr. Kruger’s real designs were unmasked 
when he summarily dismissed Chief Justice Kotze 
from office, says the Law Times. The circum. 
stances under which this tyrannical, arbitrary, and 
most outrageous interference with the office of a 
judge took place have been fully explained, and if 
for no other reason the whole legal world mus 
rejoice that retribution has fallen where, for this 
one act alone, it was so richly deserved. 


The present war has given rise to many contro- 
versies as to what may be lawfully done under the 
orders of military commanders, and what may not. 
Perhaps the best general rules upon this difficult 
point are those which are to be found in the second 
editions of Kent’s Commentaries on International 
Law at p. 223. “ Military necessity as understood 
by modern civilized nations,” it is there said 
* consists in the necessity of those measures which 
are indispensable for securing the ends of war, 
and which are lawful according to the modern laws 
and usages of war. Military necessity admits of al! 
direct destruction of life or limb of armed enemies. 
and of other persons whose destruction is inciden- 
tally unavoidable in the armed contests of the war. 
It allows of all destruction of property and ob- 
structions of the ways and channels of traffic. 
travel, or communication, and of all withholding of 
sustenance or means of life from the enemy, 0° 
the appropriation of whatever an enemy’s country 
affords necessary for the safety and subsistence o! 
the army, and of such deception as does not in- 
volve the breaking of good faith, either pointedly 
pledged regarding agreements entered into during 
the war, or supposed by the modern law of war to 
exist. Military necessity does not admit of cruelty, 
nor of torture to extract confession, nor of poison 
nor of wanton devastation of a district. It admits 
of deception, but disdains acts of perfidy, and ir 
general it does not include any act of hostility that 
makes the return to peace unnecessarily difficult.” 
—- Law Times. 


a oe eae 


Legal Laughs. 





Lord Russell of Killowen (when Sir Charles 
Russell) was once examining a witness. The 
question was about the size of certain hoof-prints 
left by a horse in sandy soil. 

“ How large were the prints?” asked the learned 
counsel. “ Where they as large as my hand?” 


holding up his hand for the witness to see. 

““Oh, no,” said the witness, honestly; “it was 
just an ordinary hoof.” 

Then Sir Charles had to suspend the examina- 
tion while everybody laughed. — Tit-Bits. 











